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Introduction 
 

Different countries have different legal systems, which broadly divide into two areas – criminal and civil. 

The systems have generally evolved over many years or centuries and are influenced by a wide variety of 

factors including culture, religion and politics. By and large, the rules have been established over many 

hundreds of years and are generally accepted because they are for the mutual benefit of the population – 

they are the framework that prevents anarchy. Although there are some common rules (for example 

concerning murder) that are to be found in every country, there are also considerable variations from 

country to country in many of the other codes or rules. The laws of a country are usually established by an 

elected political institution, the population accepts them and they are enforced by the imposition of 

penalties on those who are found guilty of breaking them. 

 

Members of medical, healthcare and scientific professions are bound by the same general laws as the 

population as a whole, but they may also be bound by additional laws specific to their area of practice. 

The training, qualification and registration of doctors, scientists and related professions is of great 

relevance at the current time, in the light of the recognized need to ensure that evidence, both medical and 

scientific, that is placed before the court, is established and recognized. Fraudulent professional and ‘hired 

guns’ risk undermining their own professions, in addition to causing miscarriages of justice where the 

innocent may be convicted and the guilty acquitted. It is sometime difficult for medical and scientific 

professionals to realize that their evidence is only part of a body of evidence, and that unlike in the 

fictional media, the solving of crimes is generally the result of meticulous painstaking and often tedious 

effort as part of a multi-professional team. 
 

The great diversity of the legal systems around the world poses a number of problems to the author when 

giving details of the law in a book such as this. Laws on the same aspect commonly differ widely from 

country to country, and some medical procedures (e.g. abortion) that are routine practice (subject to 

appropriate legal controls) in some countries are considered to be a crime in others. Within the United 

Kingdom, England and Wales has its own legal system, and Scotland and Northern Ireland enjoy their 

own legal traditions which, although distinct from that of England and Wales, share many traditions. 

There are also smaller jurisdictions with their own individual variations in the Isle of Man and the 

Channel Isles. Overarching this is European legislation and with it the possibility of final appeals to the 

European Court. Other bodies (e.g. the International Criminal Court) may also influence regional issues. 

This book will utilize the England and Wales legal system for most examples, making reference to other 

legal systems when relevant. However, it is crucial that any individual working in, or exposed to, forensic 

matters is aware of those relevant laws, statutes, codes and regulations that not only apply generally but 

also specifically to their own area of practice. 

 

Legal system 
 

Laws are rules that govern orderly behaviour in a collective society and the system referred to as ‘the 

Law’ is an expression of the formal institutionalization of the promulgation, adjudication and 

enforcement of rules. There are many national variations but the basic pattern is very similar. The exact 

structure is frequently developed from and thus determined by the political system, culture and religious 

attitudes of the country in question. In England and Wales, the principal sources of these laws are 

Parliament and the decisions of judges in courts of law. Most countries have two main legal systems: 



criminal courts and civil courts. The first deals predominantly with disputes between the State and 

individual, the second with disputes between individuals. Most jurisdictions may also have a range of 

other legal bodies that are part of these systems or part of the overall justice system (e.g. employment 

tribunals, asylum tribunals, mental health review tribunals and other specialist dispute panels) and such 

bodies may deal with conflicts that arise between citizens and administrative bodies, or make judgements 

in other disputes. All such courts, tribunals or bodies may at some stage require input from medical and 

scientific professionals. 

 

In England and Wales, decisions made by judges in the courts have evolved over time and this body of 

decisions is referred to as ‘common law’ or ‘case law’. The ‘doctrine of precedent’ ensures that principles 

determined in one court will normally be binding on judges in inferior courts. The Supreme Court of the 

United Kingdom is the highest court in all matters under England and Wales law, Northern Irish law and 

Scottish civil law. It is the court of last resort and highest appeal court in the United Kingdom; however 

the High Court of Justiciary remains the supreme court for criminal cases in Scotland. The Supreme Court 

was established by the Constitutional Reform Act 2005 and started work on 1 October 2009. It assumed 

the judicial functions of the House of Lords, which were previously undertaken by the Lords of Appeal in 

Ordinary (commonly called Law Lords). Along with the concept of Parliamentary Sovereignty is that the 

judiciary are independent of state control, although the courts will still be bound by statutory law. This 

separation is one that is frequently tested. 

 

Criminal law: 
Criminal law deals with relationships between the state and the individual and as such is probably the area 

in which forensic medical expertise is most commonly required. Criminal trials involve offences that are 

‘against public interest’; these include offences against the person (e.g. murder, assault, grievous bodily 

harm, rape), property (e.g. burglary, theft, robbery), and public safety and security of the state (terrorism). 

In these matters the state acts as the voice or the agent of the people. In continental Europe, a form of law 

derived from the Napoleonic era applies. Napoleonic law is an ‘inquisitorial system’ and both the 

prosecution and the defence have to make their cases to the court, which then chooses which is the more 

credible. Evidence is often taken in written form as depositions, sometimes referred to as ‘documentary 

evidence’. The Anglo-Saxon model applies in England and Wales and in many of the countries that it has 

influenced in the past. This system is termed the ‘adversarial system’. If an act is considered of sufficient 

importance or gravity, the state ‘prosecutes’ the individual. Prosecutions for crime in England and Wales 

are made by the Crown Prosecution Service (CPS), who assess the evidence provided to them by the 

police. The CPS will make a determination as to whether to proceed with the case and, in general, the 

following principles are taken into account: prosecutors must be satisfied that there is sufficient evidence 

to provide a realistic prospect of conviction against each suspect on each charge; they must consider what 

the defence case may be, and how it is likely to affect the prospects of conviction; a case which does not 

pass the ‘evidential stage’ must not proceed, no matter how serious or sensitive it may be. Sir Hartley 

Shawcross in 1951, who was then Attorney General, stated: ‘...[this] has never been the rule in this 

country – I hope it never will be  that suspected criminal offences must automatically be the subject of 

prosecution’. He added that there should be a prosecution: ‘wherever it appears that the offence or the 

circumstances of its commission is or are of such a character that a prosecution in respect thereof is 

required in the public interest’ (House of Commons Debates). This approach has been endorsed by 

Attorneys General ever since. Thus, even when there is sufficient evidence to justify a prosecution or to 

offer an out-of-court disposal, prosecutors must go on to consider whether a prosecution is required in the 

public interest. The prosecutor must be sure that there are public interest factors tending against 



prosecution that outweigh those tending in favour, or else the prosecutor is satisfied that the public 

interest may be properly served, in the first instance, by offering the offender the opportunity to have the 

matter dealt with by an out-of-court disposal. The more serious the offence or the offender’s record of 

criminal behaviour, the more likely it is that a prosecution will be required in the public interest. 
 

required in the public interest .In a criminal trial it is for the prosecution to prove their case to the jury or 

the magistrates ‘beyond reasonable doubt’. If that level cannot be achieved, then the prosecution fails and 

the individual is acquitted. If the level is achieved then the individual is convicted and a punitive sentence 

is applied. The defence does not have to prove innocence because any individual is presumed innocent 

until found guilty. Defence lawyers aim to identify inconsistencies and inaccuracies or weaknesses of the 

prosecution case and can also present their own evidence. The penalties that can be imposed in the 

criminal system commonly include financial (fines) and loss of liberty (imprisonment) and community-

based sentences. Some countries allow for corporal punishment (beatings), mutilation (amputation of 

parts of the body) and capital punishment (execution). In England and Wales the lowest tier of court (in 

both civil and criminal cases) is the Magistrates’ Court. ‘Lay’ magistrates sit in the majority of these 

courts advised by a legally qualified justice’s clerk. In some of these courts a district judge will sit alone. 

Most criminal cases appear in magistrates’ courts. The Crown Court sits in a number of centres 

throughout England and Wales and is the court that deals with more serious offences, and appeals from 

magistrates’ courts. Cases are heard before a judge and a jury of 12 people. Appeals from the Crown 

Court are made to the Criminal Division of the Court of Appeal. Special courts are utilised for those 

under 18 years of age. 

 

Civil law 
Civil law is concerned with the resolution of disputes between individuals. The aggrieved party 

undertakes the lega action. Most remedies are financial. All kinds of dispute may be encountered, 

including those of alleged negligence, contractual failure, debt, and libel or slander. The civil courts can 

be viewed as a mechanism set up by the state that allows for the fair resolution of disputes in a structured 

way. 

 

The standard of proof in the civil setting is lower than that in the criminal setting. In civil proceedings, the 

standard of proof is proof on the balance of probabilities – a fact will be established if it is more likely 

than not to have happened.  

 

Recently Lord Richards noted in a decision of the Court of Appeal in Re (N) v Mental Health Review 

Tribunal (2006) QB 468 that English law recognizes only one single standard for the civil standard but 

went on to explain that the standard was flexible in its application ‘Although there is a single standard of 

proof on the balance of probabilities, it is flexible in its application. In particular, the more serious the 

allegation or the more serious the consequences if the allegation is proved, the stronger must be the 

evidence before the court will find the allegation proved on the balance of probabilities. Thus the 

flexibility of the standard lies not in any adjustment to the degree of probability required for an allegation 

to be proved (such that a more serious allegation has to be proved to a higher degree of probability), but 

in the strength or quality of the evidence that will in practice be required for an allegation to be proved 

on the balance of probabilities.’ 
 



 If the standard of proof is met, the penalty that can be imposed by these courts is designed to restore the 

position of the successful claimant to that which they had before the event, and is generally financial 

compensation (damages). In certain circumstances there may be a punitive element to the judgment. 

The Magistrates’ Court is used for some cases, but the majority of civil disputes are dealt within the 

County Court in the presence of a circuit judge. The High Court has unlimited jurisdiction in civil cases 

and has three divisions: 

1 Chancery – specializing in matters such as company law; 

2 Family – specializing in matrimonial issues and child issues; and 

3 Queen’s Bench – dealing with general issues. 

 

In both civil and criminal trials, the person against whom the action is being taken is called the defendant; 

the accuser in criminal trials is the state and in civil trials it is the plaintiff. 

 

Doctors and the law 
 

Doctors and other professionals may become involved with the law in the same way as any other private 

individual: they may be charged with a criminal offence or they may be sued through the civil court. A 

doctor may also be witness to a criminal act and may be required to give evidence about it in court. 

  

However, it is hoped that these examples will only apply to the minority of professionals reading this 

book. For most, the nature of the work may result in that individual providing evidence that may 

subsequently be tested in court. For doctors are circumstances in which doctors become involved with the 

law simply because they have professional skills or experience. In these cases, the doctor (or other 

professional) may have one of two roles in relation to the court, either as a professional or as an expert 

witness, the delineation of which can sometimes overlap. 

 

Professional witness 
A professional witness is one who gives factual evidence. This role is equivalent to a simple witness of an 

event, but occurs when the doctor is providing factual medical evidence. For example, a casualty doctor 

may confirm that a leg was broken or that a laceration was present and may report on the treatment given. 

A primary care physician may confirm that an individual has been diagnosed as having epilepsy or 

angina. No comment or opinion is generally given and any report or statement deals solely with the 

relevant medical findings. 

 

Expert witness 
An expert witness is one who expresses an opinion about medical facts. An expert will form an opinion, 

for instance about the cause of the fractured leg or the laceration. An expert will express an opinion about 

the cause of the epilepsy or the ability of an individual with angina to drive a passenger service vehicle. 

Before forming an opinion, an expert witness will ensure that the relevant facts about a case are made 

available to them and they may also wish to examine the patient. In the United Kingdon the General 

Medical Council has recently published guidance for doctors acting as expert witnesses (http://www.gmc 

uk.org/guidance/ethical_ guidance/expert_witness_guidance.asp). 

 

There are often situations of overlap between these professional and expert witness roles. For example a 

forensic physician may have documented a series of injuries having been asked to assess a victim of 



crime by the police and then subsequently be asked to express an opinion about causation. A forensic 

pathologist will produce a report on their post-mortem examination (professional aspect) and then form 

conclusions and interpretation based upon their findings (expert aspect). 

The role of an expert witness should be to give an impartial and unbiased assessment or interpretation of 

the evidence that they have been asked to consider. The admissibility of expert evidence is in itself a vast 

area of law. Those practising in the USA will be aware that within US jurisdictions admissibility is based 

on two tests: the Frye test and the Daubert test. The Frye test (also known as the general acceptance test) 

was stated (Frye v United States, 293 F. 1013 (D.C.Cir. 1923) as: 

Just when a scientific principle or discovery crosses the line between the experimental and demonstrable 

stages is difficult to define. Somewhere in the twilight zone the evidential force of the principle must be 

recognized, and while courts will go a long way in admitting expert testimony deduced from a well-

recognized scientific principle or discovery, the thing from which the deduction is made must be 

sufficiently established to have gained general acceptance in the particular field in which it belongs 

.  

Subsequently in 1975, the Federal Rules of Evidence  Rule 702 provided: 

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the 

evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, 

or training, or education may testify thereto in the form of an opinion or otherwise. 

 

It appeared that Rule 702 superseded Frye and in 1993 this was confirmed in Daubert v Merrell Dow 

Pharmaceuticals, Inc. 509 US 579 (1993). This decision held that proof that establishes scientific 

reliability of expert testimony must be produced before it can be admitted. Factors that judges may 

consider were: 

o Whether the proposition is testable 

o Whether the proposition has been tested 

o Whether the proposition has been subjected to peer review and publication 

o Whether the methodology technique has a known or potential error rate 

o Whether there are standards for using the technique 

o Whether the methodology is generally accepted. 

 

The question as to whether these principles applied to all experts and not just scientific experts was 

explored in cases and in 2000 Rule 702 was revised to: 

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the 

evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, 

or training, or education may testify thereto in the form of an opinion or otherwise, provided that (1) the 

testimony is sufficiently based upon reliable facts or data, (2) the testimony is the product of reliable 

principles and methods, and (3) the witness has applied the principles and methods to the facts of the 

case. 

 

Committee Notes of the Federal Rules also emphasize that if a witness is relying primarily on experience 

to reach an opinion, that the witness must explain how that specific experience leads to that particular 

opinion. 

 

In England and Wales, His Honour Judge Cresswell reviewed the duties of an expert in the Ikarian Reefer 

case (1993) FSR 563 and identified the following key elements to expert evidence: 



1. Expert evidence presented to the court should be, and should be seen to be, the independent product of 

the expert uninfluenced as to form or content by the exigencies of litigation.  

2. An expert witness should provide independent assistance to the Court by way of objective, unbiased 

opinion in relation to matters within his expertise 

3. An expert witness in the High Court should never assume the role of an advocate. 

4. An expert should state facts or assumptions upon which his opinion is based. 

5. He should not omit to consider material facts which could detract from his concluded opinion. 

6. An expert witness should make it clear when a particular question or issue falls outside his area of 

expertise. 

7. If an expert’s opinion is not properly researched because he considers that insufficient data is 

available, then this must be stated with an indication that the opinion is no more than a provisional one. 

8. In cases where an expert witness, who has prepared a report, could not assert that the report contained 

the truth, the whole truth and nothing but the truth without some qualification, that qualification should 

be stated in the report. 

9. If, after exchange of reports, an expert witness changes his views on a material matter having read the 

other side’s report or for any other reason, such change of view should be communicated (through legal 

representatives) to the other side without delay and when appropriate to the court. 

10. Where expert evidence refers to photographs, plans, calculations, analyses, measurements, survey 

reports or other similar documents, these must be provided to the opposite party at the same time as the 

exchange of reports. 

A more recent case further clarified the role of the expert witness (Toulmin HHJ in Anglo Group plc v 

Winther Brown & Co. Ltd. 2000) 

 

1. An expert witness should at all stages in the procedure, on the basis of the evidence as he understands 

it, provide independent assistance to the court and the parties by way of objective unbiased opinion in 

relation to matters within his expertise. This applies as much to the initial meetings of experts as to 

evidence at trial. An expert witness should never assume the role of an advocate. 

2. The expert’s evidence should normally be confined to technical matters on which the court will be 

assisted by receiving an explanation, or to evidence of common 6 professional practice. The expert 

witness should not give evidence or opinions as to what the expert himself would have done in similar 

circumstances or otherwise seek to usurp the role of the judge. 

3. He should cooperate with the expert of the other party or parties in attempting to narrow the technical 

issues in dispute at the earliest possible stage of the procedure and to eliminate or place in context any 

peripheral 

issues. He should cooperate with the other expert(s) in attending without prejudice meetings as necessary 

and in seeking to find areas of agreement and to define precisely areas of disagreement to be set out in 

the joint statement of experts ordered by the court. 



4. The expert evidence presented to the court should be, and be seen to be, the independent product of the 

expert uninfluenced as to form or content by the exigencies of the litigation. 

5. An expert witness should state the facts or assumptions upon which his opinion is based. He should not 

omit to consider material facts which could detract from his concluded opinion. 

6. An expert witness should make it clear when a particular question or issue falls outside his expertise. 

7. Where an expert is of the opinion that his conclusions are based on inadequate factual information he 

should say so explicitly. 

8. An expert should be ready to reconsider his opinion, and if appropriate, to change his mind when he 

has received new information or has considered the opinion of the other expert. He should do so at the 

earliest opportunity 

 

These points remain the essence of the duties of an expert within the England and Wales jurisdiction. 

When an expert has been identified it is appropriate that he is aware of relevant court decisions that relate 

to his role within his own jurisdictions. Extreme scepticism should be used if an individual claiming to be 

an expert is unaware of the expected roles and duties they should conform to. 

 

Civil court procedure in England and Wales also now allows that, ‘where two or more parties wish to 

submit expert evidence on a particular issue, the court may direct that the evidence on that issue is to be 

given by a single joint expert, and where the parties who wish to submit the evidence (‘the relevant 

parties’) cannot agree who should be the single joint expert, the court may – ( a) select the expert from a 

list prepared or identified by the relevant parties; or (b) direct that the expert be selected in such other 

manner as the court may direct.’ 

 

The aims of these new rules are to enable the court to identify and deal more speedily and fairly with the 

medical points at issue in a case. Where both parties in both criminal and civil trials appoint experts, 

courts encourage the experts to meet in advance of court hearings in order to define areas of agreement 

and disagreement. 

 

The duties of an expert are summarized as being that the expert’s duty is to the court and any opinion 

expressed must not be influenced by the person who requested it, or by whoever is funding it, but must be 

impartial, taking into account all the evidence, supporting it where possible with established scientific or 

medical research, and experts should revise the opinion if further or changed evidence becomes available. 

This remains an evolving area of law. 

 

Doctors in court 
 

Any medico-legal report must be prepared and written with care because it will either constitute the 

medical evidence on that aspect of a case or it will be the basis of any oral evidence that may be given in 

the future. Any doctor who does not, or cannot, sustain the facts or opinions made in the original report 

while giving live evidence may, unless there are reasons for the specific alteration in fact or opinion, find 

themselves embarrassed. Any medical report or statement submitted to courts should always be 

scrutinized by the author prior to signing and submitting it to avoid factual errors (e.g. identifying the 

wrong site of an injury or sloppy typographical errors). However, any comments or conclusions within 



the report are based upon a set of facts that surround that particular case. If other facts or hypotheses are 

suggested by the lawyers in court during their examination, a doctor should reconsider the medical 

evidence in the light of these new facts or hypotheses and, if necessary, should accept that, in view of the 

different basis, his conclusions may be different. If the doctor does not know the answer to the question 

he should say so, and if necessary ask the judge for guidance in the face of particularly persistent counsel. 

Similarly, if a question is outwith the area of expertise of the witness, it is right and appropriate to say so 

and to decline to answer the question. 

 

Anyone appearing before any court in either role should ensure that their dress and demean our are 

compatible with the role of an authoritative professional. It is imperative that doctors retain a professional 

demean our and give their evidence in a clear, balanced and dispassionate manner. 

 

The oath or affirmation should be taken in a clear voice. Most court proceedings are tape-recorded and 

microphones are often placed for that purpose, not for amplifying speech. In some courts, witnesses will 

be invited to sit, whereas in others they will be required to stand. Many expert witnesses prefer to stand as 

they feel that it adds to their professionalism, but this decision must be matter of personal preference. 

Whether standing or sitting, the doctor should remain alert to the proceedings and should not lounge or 

slouch. The doctor should look at the person asking the questions and, if there is one, at the jury when 

giving their answers; they should remain business-like and polite at all times. 

 

Evidence should also be given in a clear voice that is loud enough to reach across the court room. Take 

time in responding and be aware that judges (and lawyers) will be writing down or typing responses. 

Most witnesses will at some time have been requested to ‘Pause, please’ as the legal profession attempt to 

keep up with complex medical or scientific points. 

 

When replying to questions, it is important to keep the answers to the point of the question and as short as 

possible: an over-talkative witness who loses the facts in a welter of words is as bad as a monosyllabic 

witness. Questions should be answered fully and then the witness should stop and wait for the next 

question. On no account should a witness try to fill the silence with an explanation or expansion of the 

answer. If the lawyers want an explanation or expansion of any answer, they will, no doubt, ask for it. 

Clear, concise and complete should be the watchwords when answering questions. 

 

Becoming hostile, angry or rude as a witness while giving evidence does not help in conveying credibility 

of the witness to a court. Part of the role of the lawyers questioning is to try and elicit such responses, 

which invariably are viewed badly by juries – expect to have qualifications and experienced and opinions 

challenged. It is important to remember that it is the lawyers who are in control in the courtroom and they 

will very quickly take advantage of any witness who shows such emotions. No matter how you behave as 

a witness, you will remain giving evidence until the court says that you are released; it is not possible to 

bluff, boast or bombast a way out of this situation – and every witness must remember that they are under 

oath. A judge will normally intervene if he feels that the questioning is unreasonable or unfair. 

 

A witness must be alert to attempts by lawyers unreasonably to circumscribe answers: ‘yes’ or ‘no’ may 

be adequate for simple questions but they are simply not sufficient for most questions and, if told to 

answer a complex question ‘with a simple “yes” or “no” doctor’, he should decline to do so and, if 

necessary, explain to the judge that it is not possible to answer such a complex question in that way. 

 



The old forensic adage of ‘dress up, stand up, speak up and shut up’ is still entirely applicable and it is 

unwise to ignore such simple and practical advice. 

 

 

Preparation of medical reports 

 
The diversity of uses of a report is reflected in the individuals or groups that may request one: a report 

may be requested by the police, prosecutors, Coroners, judges, medical administrators, government 

departments, city authorities or lawyers of all types. The most important question that doctors must ask 

themselves before agreeing to write a report is whether they (1) have the expertise to write such a report 

and (2) have the authority to write such a report. A good rule of thumb is to ensure that, when medical 

records will need to be reviewed, written permission to access and use those records has been given, 

either by the individual themselves, or by an individual or body with the power to give that consent. If 

consent has not been sought, advice should be sought from the relevant court or body for permission to 

proceed. The fact of a request, even from a court, does not mean that a doctor can necessarily ignore the 

rules of medical confidentiality; however, a direct order from a court is a different matter and should, if 

valid, be obeyed. Any concerns about such matters should be raised with the appropriate medical defence 

organization. 

 

Medical confidentiality is dealt with in greater detail in Chapter 2, but in general terms the consent of a 

living patient is required and, if at all possible, this should be given in writing to the doctor. There are 

exceptions, particularly where serious crime is involved. In some countries or jurisdictions both doctor 

and patient may be subject to different rules that allow reports to be written without consent. If no consent 

was provided, this should be stated in the report, as should the basis on which the report was written. Any 

practitioners should make themselves aware of the relevant laws and codes of conduct applicable to them 

within their current jurisdiction. 

 

In general, in most countries it is considered inappropriate for non-judicial state agencies to order a doctor 

to provide confidential information against the wishes of the patient, although where a serious crime has 

been committed the doctor may have a public duty to assist the law-enforcement system. It is usual for the 

complainant of an assault to be entirely happy to give permission for the release of medical facts so that 

the perpetrator can be brought to justice. However, consent cannot be assumed, especially if the alleged 

perpetrator is the husband, wife or other member of the family. It is also important to remember that 

consent to disclose the effects of an alleged assault does not imply consent to disclose all the medical 

details of the victim, and a doctor must limit his report to relevant 

details only. 

 

Mandatory reporting of medical issues may be relevant in some countries; often these relate to terrorism, 

child abuse, use of a weapon and other violent crime. 

 

Structure of a statement or report 

 
The basis of most reports and statements lies in the contemporaneous notes made at the time of an 



examination and it is essential to remember that copies of these notes will be required in court if you are 

called to give live evidence. 

 

 Many court or tribunal settings have specific protocols for written report production but in general most 

will include the information and details referred to below. When instructed to prepare an expert report 

always clarify whether or not a specific structure is required and if so, follow it assiduously simple 

professional witness statement (one simple professional witness statement (one that simply reports facts 

found at examination) will be headed by specific legal wording. Included may be the doctor’s 

professional address and qualifications should follow. The date of the report is 

essential and the time(s), date(s) and place(s) of any examination(s) should be listed, as should the details 

of any other person who was present during the examination(s). Indicate who requested the statement, and 

when. Confirm your understanding of your role at the time (e.g. ‘I was called by the police to examine an 

alleged victim of assault to document his injuries’). Confirm that the patient has given consent for the 

release of the medical information (if no consent is available it must be sought). By referral to 

contemporaneous notes outline the history that you were aware of (... ‘Mr X told me that...’). In simple 

terms summarize your medical findings. If information other than observation during a physical 

examination (e.g. medical records, X-rays) forms part of the basis of the report, it too must be recorded. 

 

 Clarity and simplicity of expression make the whole process simpler. Statements can be constructed 

along the same lines as the clinical notes – they should structured, detailed (but not over-elaborate – no 

one needs to be impressed with complex medical and scientific terms) and accurate. Do not include every 

single aspect of a medical history unless it is relevant and consent has been given for its disclosure. A 

court does not need to know every detail, but it does need to know every relevant detail, and a good report 

will give the relevant facts clearly, concisely and completely, and in a way that an intelligent person 

without medical training can understand. 

 

Medical abbreviations should be used with care and highly technical terms, especially those relating to 

complex pieces of equipment or techniques, should be explained in simple, but not condescending, terms. 

Abbreviations in common usage such as ECG can generally be used without explanation although 

occasionally further explanation is required. 

 

 It is preferable not to submit handwritten or proforma type statements unless absolutely unavoidable. A 

clear, concise and complete report or statement may prevent the need for court attendance 

at all, and if you do have to give evidence, it is much easier to do so from a report that is legible. The 

contemporaneous clinical notes may be required to support the statement and it is wise to ensure that all 

handwriting within such notes has been reviewed (and interpreted) prior to entering the witness box.  

 

Autopsy reports are a specialist type of report and may be commissioned by the Coroner, the police or 

any other legally competent person or body. Again, as with expert reports, there may be standardized 

protocols or proforma. The authority to perform the examination will replace the consent given by a live 

patient, and is equally important. The history and background to the death will be obtained by the 

police or the Coroner’s officer, but the doctor should seek any additional details that appear to be 

relevant, including speaking to any clinicians involved in the care of the deceased and reviewing the 

hospital notes. A visit to the scene of death in non-suspicious deaths, especially if there are any unusual or 

unexplained aspects, is to be encouraged. 

 



An autopsy report is confidential and should only be disclosed to the legal authority who commissioned 

the examination. Disclosure to others, who must be interested parties, may only be made with the specific 

permission of the commissioning authority and, in general terms, it would be sensible to allow that 

authority to deal with any requests for copies of the report.  

 

Doctors must resist any attempt to change or delete any parts of their report by lawyers who may feel 

those parts are detrimental to their case; any requests to rewrite and resubmit a report with alterations 

for these reasons should be refused. Lawyers may sometimes need to be reminded of the role of the 

doctor and their duties, both as doctors and as experts. Pressure from lawyers to revise or manipulate a 

report inappropriately warrants referral to their professional body, and the court should be informed. The 

doctor should always seek the advice of the judge of matters arising that may result in potential breaches 

of these important duties. 


